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LATAH COUNTY

BOARD OF COMMISSIONERS

MOTION AND ORDER
P.O. Box 8068 ¢ 522 S. Adams ¢ Moscow, ID 83843
(208) 883-7208 ¢ Fax: (208) 883-2280
bocc@latah.id.us

COMMISSIONER /. _aensts” MOVES THAT THE BOARD:
Remand the matter of Conditional Use Permit # 811 to the Latah County Zoning Commission to

take action as follows:

1. To recommend Findings of Fact and Conclusions of Law pursuant to the District Court’s
Order on Petition for Judicial Review entered in Lisher v. Latah County, Latah County
case no. CV-2010-1009. '

2. To hold a public hearing to update the record and make a recommendation to the Board
of Commissioners regarding the request by Conditional Use Permit Holder, George
Lisher, to modify three terms of Conditional Use Permit # 811. Those requested
modifications are limited to the following issues:

a. Whether Condition 8 of Conditional Use Permit # 811 should he madified to
provide for unlimited hauling of loads on the county road or, in the alternative,
expanded limits on the load amount permitted to be hauled.

b. Whether Condition 18 of Conditional Use Permit # 811 should be modified to
increase the term of Conditional Use Permit # 811 from 6 years to 10 years. or
more.

¢. Whether Condition 7 of Conditional Use Permit # 811 should be modified to
eliminate the 75.000 ton blast. crush and removal limitations.

YES NO ABSTAIN

RecuseED
Richard Walser, Chair

District I
7 S
X

~Thomas C. Lamar, Commissioner
District 1T

Lomd -

David McGraw, Commissioner
District 11T

ATTEST: DATE:
12-21-11

! ar)
Clefl@lerk

LCZC Hrg: CUP 811

Applicant: Lisher
Exhibit #: 1
Date: 2/1/2017
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

' GEORGE LISHER, a single man, - ) CASE NO. CV10-01009
)
Petitioner, ) OPINION AND ORDER
' ) ON PETITION FOR
V. ) JUDICIAL REVIEW

) ,
LATAH COUNTY, acting through the )
LATAH COUNTY BOARD OF ' )
COMMISSIONERS and LATAH )
COUNTY PLANNING AND BUILDING )
DEPARTMENT, )
)
 Respondent. )
' )

Th:s matter is before the Court on Petitioner’s Motlon For Judwlal Review. The Court
heard oral arguments on this matter June 4, 2015. Petitioner George LIShcr was represcntcd by
Danny Radakovich. Respondent Latah County was represented by Latah County Deputy
Prosecutor Ashley Rokyt‘a. The Court, having read the motion, briefs and affidavits submitted
by the patties, and having beard oral argument of counsel, and being fully advised in the matter,

hereby renders its decision.
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Lisher v. Latah Coumy Commissioners
_Opindon and Order on Judicial Rcwcw

LCZC Hrg: CUP 811

Applicant: Lisher
Exhibit #: 1A
Date: 2/1/2017
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PROCEDURAL BACKGROUND

| On September 24, 2010, George Lisher filed a Motion for J}ldicial Review of the Latah
Coqnty Board of Commissioners’ decision to affirm the Findings of Fact, Conclusions of Law,
and Order of the Latah County Zoning Commission (“Zoning Commission™). Lisher applied for
a conditional use permit to conduct mjneral resource operations on three acres of a 280 acre
parcel owned by Terry Walser.! Following a public hearing‘hel‘d on June 2, 2010, the Latah
County Zoning Comnﬁssion granted Lisher Conditional Use Permit #811. Lisher appealed the
grant of the CUP to the Latah County Board of Commissioners, asserting the Zoning
Commission made a number of factual etrors and set restrictions not supported by the Zoning
Commission’s comiusions of law. The Latah County Board of Commissioners held a hearing Sn
Lisher’s 5appeal on August 2 and 9, 2010 and, after a full review of the record, on September 1,
2010 entered Findings of Fact, Conclusions of Law, and Order affirming the decision of the
Zoning Commission. On Septembef 24,2010, Lisher filed the above-entitled Petition for Tudicial
Review.

S.TANDARD\ OF REVIEW
In a judicial review under the Administfative Procedures Act, a district court may not

substitute its judgment for that of the agency as to the weight of the evidence presented.
Castaneda v. Brighton Corp., 130 1daho 923, 926, 950 P.2d 1262 (1998); I.C. § 67-5279(1).
“The court will defer to the agency’s findings of fact unless those findings are clearly erroneous;
the agency’s factual determinations are binding on the reviewing court, even when there is
conflicting evidence Before the agency, so long as the determinations are supported by evidence

in the record.” Castaneda v. Brighton Corp., 130 Idaho 923, 926, 950 P.2d 1262 (1998); citing

* Lisher had previously been granted a conditional use permit #635, in 2004, for the rock operation. His 2010
application at issue here sought to expand the conditions of operation.
2
Lisher v. Latah County Commissioners
Opinion and Order on Judicial Review
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South Fork Coalition v. Board of Commissioners of Bonneville County, 117 Idaho 857, 860, 792
P.2d 882, 885 (1990). A County’s land use decision will be set asids ifit (a) violates
constitutional or statutory provisions; ®) exceeds the Commissioners” statutory authority; () is
made upon unlawful procedures; (d) is not supported by substantia] evidence on the record as a
whole; or (e) is arbitrary, caprlcmus, or an abuse of d1scret10n LC. § 67-5279(3). Nevertheless,
even if the Board errs in one of the above, the decision of the Board will be affirmed’ unless
substantial rights of the petitioners have been prejudiced. 1.C. § 67-5279(4). If the agency action
is not affirmed, it shall be set aside, in whole or in part, and remanded for further proceedings as
necessary. 1.C. § 67-5279.
ANALYSIS

« “Under the APA, speciﬁcify in the findings-and reasons of the lower tribunal is vital™.
Mercy Med. Ctr. v. Ada Cnty., Bd. of Cnty. Commissioners of Ada Cnty., 146 Idaho 226, 231-32,
192 P.34d 1050, 1056’(2008). “What is essential are sufficient findings to permit thé reviewing
court to determine that the Commission has acted non-arbitrarily.” Boise Water Corp. v. Idaho
Pub. Utilities Comm™, 97 Idaho 832, 840, 555 P.2d 163, 171 (1976). “By reciting testimony, a
ct;urt or agency does not find 2 fact unless the testimony is unrebutted in which case the court or
agency should so state.” Crown Point Dev., Inc. v. Cit}: of Sun Valley, 144 1daho 72,77, 156
P.3d 573, 578 (2007). - When an agencies findings of fact are merely “recitations of evidence
which could be used to support a finding without an affirmative statement that the agency i\s
finding the fact tesu’ﬁcd to...” remand back to the agency for proper factual findings is

appropriate, Id. at 78, 156 P.3d at 579.

Lisher v. Latah County Commissioners
Opinion and Order on Judicial Review
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In the present case, the Zoning Commissioner set forth numerous findings. of fact that
were merely sm;nnarizations of testimony presented to thém". The commisision based their -
decision on theses summarizations. Upon review, the Latah County Board of Commissioners
upheld the decision, finding the Commission’s findings of fact accurately reflected relevant -
evidence.’ As the Board of Commissioners’ decision was based on mere summarizations of
testimony set forth by the Zoning Co@mission, this Coun finds the Board of Commissioner’s

decision was not based on appropriate findings of fact.

CONCLUSION

Based on the forgoing analysis, the record provided by the Latah County Board of
Commissioners is insufficient. It is the order of this court that this matter be remanded back to
the Latah Céunty Board of Commissioners for appropriate factnal findings.

ORDER
This matter is hereby REMANDED to the Latah County Board of Commissiéners for

appropriate factual findings.

Dated this £S5 day of June 2015.

2 Latah County Zoning Commyission Findings of Fact 20 -32.
® Board of Latah County Commissioners Findings, Conclusions and Decisions
Finding of Fact 8.
4
Lisher v. Latah County Commissioners
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|

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing OPINION & ORDER was:
/ hand delivered via court basket, or 5‘7/’(‘6 ¢
Y

mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this / S, day of June
2015, to:

Danny J. Radakovich ‘
Fax: (208) 746-4672 )

Ashley Rokyta
Deputy Prosecuting Attorney
Fax: (208) 883-2290 . ’

Latah County District Court
Fax: (208) 883-2259

Lisher v. Latah County Commissioners 5
Opinion & Order on Judicial Review




BErORE THE ZONING COMMISSION
COUNTY OF LATAH, STATE OF IDAHO

AMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING THE REQUEST BY GEORGE LISHER
FOR CONDITIONAL USE PERMIT #811 TO OPERATE A MINERAL RESOURCE DEVELOPMENT
INCLUDING EXCAVATION, STOCKPILING, CRUSHING, AND BLASTING ON A PORTION OF A 280-
ACRE PARCEL OWNED BY TERRY WALSER LOCATED IN THE AGRICULTURE/FOREST ZONE.
THE SITE IS LOCATED ON THE EAST SIDE OF FLANNIGAN CREEK ROAD. THE PROPERTY IS
LOCATED IN SECTION 23 OF TOWNSHIP 41 NORTH, RANGE 05 WEST, B.M. IN LATAH COUNTY
AND IS REFERENCED AS LATAH COUNTY ASSESSOR’S PARCEL NUMBER RP41N05W230023A.

WHEREAS, George Lisher, made application for conditional use permit #811 on April 27", 2010, and the application
was deemed complete on May 7, 2010; and

WHEREAS, a duly noticed public hearing was held on Wednesday, June 2, 2010 before the Zoning Commission to
take testimony and consider the conditional use permit application; and

WHEREAS, having reviewed the application, including all exhibits entered, and having considered the issues
presented by the applicant,

THE LATAH COUNTY ZONING COMMISSION, AFTER DUE DELIBERATION AND CONSIDERATION,
HEREBY MAKES THE FOLLOWING:

I. FINDINGS OF FACT

1. The property owner is Terry Walser of Walser Ranch, 1540 Flannigan Creek, Potltach, ID 83855. The applicant is
George Lisher, 1080 Lisher Cutoff Road, Potlatch, ID 83855.

2. The applicant is requesting to operate a mineral resource development on approximately three (3) acres of a 280 acre
parcel. A mlneral resource development was previously conditionally permitted on this site from May 2004 to May
2010.

3. The subject parcel is zoned Agriculture/Forest (A/F), and the neighboring parcels are also zoned Agriculture/Forest
(A/F). The existing use of the subject parcel includes agriculture, forestry, and a gravel pit. The neighboring uses
include agriculture, forestry, grazing and low-density residential.

4. Mineral resource developments are listed in §3.01.02 of the Latah County Land Use Ordinance # 269, as amended,
as a conditionally permitted use in the Agriculture/Forest Zone.

5. The subject parcel is designated “Rural” on the Comprehensive Plan Land Use Map. The Comprehensive Plan states,
“This area is generally composed of less productive agriculture and forestlands and contains low density residential
development not related directly to agriculture. This area should be protected from conversion to more concentrated
residential, commercial or industrial development; however, sites within this area may be suitable for consideration for
further low density residential development.”

6. The proposed use is'located in an area designated as Zone “C” on panel #1600860135B and #1600860145B of the
Flood Insurance Rating Map (FIRM) for Latah County provided by the Federal Emergency Management Agency
(FEMA).

CUP-8ur ZC Findings, Conclusions and Decision as amended
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Applicant: Lisher
Exhibit #: 1B
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10.
11.

12.

‘13,

14.

15.

16.
17.

18.

19.

20.

21.

The location of this developmént is accessed of Flannigan Creek Road. There is an existing gated entrance.

Pursuant to §4.03.02.2 of the Latah County Land Use Ordinance #269, as amended, Idaho Department of Lands
provided written verification that a reclamation plan has been submitted to them by George Lisher for compliance
under the Idaho Surface Mining Act.

Pursuant to §4.03.02.09 of the Latah County Land Use Ordinance #269, as amended, the applicant provided a
written plan to retain storm water runoff within the mineral resources development boundaries.

Pursuant to §4.03.03.01 of the Latah County Land Use Ordinance #269, as amended, there are no residences

within 1000 feet of the mineral resource development.

Pursuant to §4.03.03.02 of the Latah County Land Use Ordinance #269, as amended, the applicant provided
written testimony in his site plan that the required undisturbed or natural buffer on the perimeter of the mineral
resource development is in place and will remain in place for the duration of this operation.

The applicant submitted written testimony pursuant to §4.03.03.4.A of the Latah County Land Use Ordinance
#269, as amended, that the crushing systems have built in watering systems for dust control when operating.

The applicant submitted written testimony pursuant to §4.03.03.4.B and §4.03.03.4.D of the Latah County Land
Use Ordinance #269, as amended, that all equipment including the crusher, drilling equipment, and trucks contain
fire suppression and contamination clean-up equipment. Any necessary fire response and suppression would be
supplied by the Potlatch Fire District. '

The applicant submitted oral and written testimony pursuant to §4.03.03.4.C of the Latah County Land Use
Ordinance #269, as amended, that no fuel will be stored on site.

The applicant provided written testimony thafc no additional public services will be required for operation of the
mineral resource development and that the operation would present a cost effective source of rock for the
community for both the public and private sectors.. ‘

The applicant provided oral testimony that blasting specifications will be handled by a licensed blasting company.
He stated that the company must comply with all local, state, and federal regulations.

The applicant provided oral testimony that the mineral resource development is typically limited to five (5) months
of hauling due to weather and road limit restrictions.

The applicant requested approval of additional hours of operation (Monday through Sunday, 6 AM to 7 PM for
hauling and general operations, and Monday through Friday, 5 AM to 6 PM for drilling and crushing) that would
vary from the requirement listed in Section 4.03.02 (1). The applicant requested the additional weekend and
evening hours for hauling to accommodate private customers, and the ability to receive bids on jobs needing
longer hauling hours. "

The applicant testified that under the previous Conditional Use Permit #653 blasting occurred at the site twice. He
testified that the blasting company charges for a minimum of 30,000 tons per blast.

Testimony was provided that there is a high demand for good quality gravel and base rock for the State of Idaho,
sewer projects, water infrastructure, road projects, and private individuals. The sale of this rock provides
employment and income to citizens of Latah County. :

Testimony was provided that the existing mineral resource developments can not keep up with the demand for
rock.

CUP-8u1 ZC Findings, Conclusions and Decision as amended Page 2 of 5



22, A Neighbor testified that hlstorlcally a rock pit has been located in the general vicinity and has been hauled from on
Saturdays and Sundays.

23. A neighbor testified that in the previous six (6) years he has not had any problems with the operation.

24, Individuals provided written and oral testimony that dust is a concern in the area and that magnesium chloride is
not applied to Flannigan Creek Road unless the North Latah Highway District is hauling from the mineral resource -
development.

25. Neighbors provided oral and written testimony that the back-up warning noise from the loaders was very
disruptive and the six (6) weeks of crushing was intolerable. The applicant provided testimony that each load
takes approximately three (3) minutes to load. He testified that the back-up warning noise only sounds when the
loader is in reverse.

26. Neighbors provided oral and written testimony that Flannigan Creek Road is not conducive to truck traffic due to
lack of posted speed limit, rolling hills and corners.

27. Neighbors testified that the previous conditions set on CUP #653 for the location of this mineral resource
development are tolerable. The neighbors expressed concern in regards to adding an asphalt batching plant to the
~ proposed site.

28. Neighbors provided oral and written testimony that it is dangerous to have trucks stopping and parking in
Flannigan Creek Road to unlock and open the gate. The Applicant testified that he would be willing to recess the
gate in order to eliminate trucks parking on the road. '

29. Neighbors provided oral testimony that residential wells in the area are marginal and that a homeowners well had
been lost due to previous blasting. The applicant provided oral testimony that the homeowner’s well that is
believed to have been lost due to blasting, was not lost in entirety until November 24™ per TPM Water Systems.

30. No testimony was provided that the proposed conditional use would significantly impact any areas of significant
historic, archeological, geologic, or biological significance.

31. The applicant provided written testimony that the previous mineral resource conditional use permit did not impact
school facilities or student transport in the previous six (6) years.

" 32. Testimony was given that a sign that the applicant had placed on the west side of Flannigan Creek Road warning
- individuals of trucks entering the roadway is obnoxious. The sign is on the top and sided of an old black van with
a large rock sitting on the roof of the van.

BASED UPON THE FOREGOING FINDINGS, THE LATAH COUNTY ZONING COMMISSION HEREBY
MAKES THE FOLLOWING CONCLUSIONS: ' '

II. CONCLUSIONS OF LAW

1.  The proposed mineral resource development, as conditioned, is not detrimental to the health and safety of those
in the surrounding area and will not otherwise adversely affect permitted uses or the enjoyment of such uses in
that zone to any greater extent than a permitted use in that zone. ‘

2. The proposed mineral resource development, as conditioned, will not require facilities or services with excessive
costs to the public.

3. The proposed mineral resource development, as conditioned, is not in conflict, as a whole, the goals and policies
of the Latah County Comprehensive Plan.

CUP-8u ZC Findings, Conclusions and Decision as amended Page3ofs




II1. DECISION

Based on the Findings of Fact and Conclusions of Law as set forth in this document, the Latah County Zoning
Commission hereby approves the request by George Lisher, for a Conditional Use Permit (CUP #811) to operate a
mineral resource development to include excavation, blasting, crushing and hauling on a three (3) acre portion of a
280-acre parcel subject to the following conditions:

1.

10.

11.

12.

13.

14.

The mineral resource development shall be in compliance at all times with all apphcable federal, state and local
laws, rules and regulations.

The mineral resource development shall be in substantial compliance with the application as submitted.

The mineral resource development’s hours of operation for blasting, crushing, loading, hauling, maintenance and
ancillary operations are limited to Monday through Friday, 7 AM to 5 PM. Operations shall not occur on federally
recognized holidays.

The operator shall provide, by certified mail, written notification to all residences within one mile of any blasting.
The notification shall be distributed and in the possession of the occupants of these residences at least five (5) days
prior to any blasting. The notification shall give the date and time of the planned blast.

The mineral resource development’s gate shall be recessed into said property in order to eliminate trucks from
stopping on the road to open and close the gate.

Blasts shall be limited to 30,000 tons per blast and all fly rock shall be contained to the subject property.
No more than 75,000 tons of rock shall be blasted, crushed, or removed from the site.

No more than 60 loads or 870 tons, whichever is greater, shall be hauled from the site during any week, excepting
during any state of emergency duly declared by the appropriate jurisdiction, wherein the use or removal of the rock
is necessary to protect life and property. The applicant shall maintain records of loads and tonnage in order to
allow County staff to verify compliance with this condition.

Blasting shall not occur before 9:30 a.m or after 4:30 p.m. Blasting should not occur between 2:30 p.m. to 4:00
p.m when local schools are in session.

Operations shall continue to comply with the existing storm water retention plan.
Operations shall continue to comply with the existing reclamation plan required by the Idaho Surface Mining Act.
The excavation site shall be limited to three (3) acres in size.

The excavation site, any overburden and stockpiles, and a 75 foot buffer strip surrounding these areas shall be
maintained so that they are continuously free of all noxious weeds as determined by the Latah County Noxious
Weed Control Superintendant

An owner or operator may request and the Director may grant an exception to provide for additional hours of
operation for a mineral resources development when additional hours of operation are needed to alleviate a public
emergency. Public emergencies include the following:

A. Damage to public roads or structures that require immediate repair '

B. Road construction or.repair that is scheduled during nighttime hours to reduce traffic conflicts.

CUP-81x ZC Findings, Conclusions and Decision as amended Page 4 of 5




" 15. The van being utilized as a sign must be removed from the west side of Flannigan Creek Road. Signs warning
the public road users of truck entering, shall be placed within one-quarter (1/4) mile of the site’s entrance onto a
public road.  The sign(s) shall be four (4) feet by four (4) feet, located eight (8) feet high and supported by two
(2) four (4) inch by four (4) inch posts.

16. The mineral resource development shall be marked by warning signs posted 200 feet from mine operations.
17. This mineral resource development shall utilize the existing access to the site.
18. This conditional use permit shall expire six (6) years from the date of issuance, at which time the implementation

of the reclamation plan shall begin.

PASSED BY THE ZONING COMMISSION OF LATAH COUNTY THIS / C DAY OF:>?Q£) — < ,2010.

/ L'/ AKX ) 7M piv. PO

Wayne Sp;pt{sé, Chajfman
Latah County Zoning Comnission

IV. REQUIRED LEGAL NOTICES
NOTICE OF EFFECTIVE DATE AND NOTICE OF RIGHT TO APPEAL

All final decisions of the Zoning Commission may be appealed, as set forth in Section 1.02.18 of the Latah County Land Ut
Ordinance #269, as amended. An appeal period of fifteen (15) days shall begin upon the day of the mailing, or if hand delive:
the day of delivery, of the Zoning Commission’s signed findings of fact and conclusions of law. The applicant or oth:
affected person must specify the issues on appeal and shall submit the written appeal to the Planning Department within t}
time detailed on Ordinance #269. The written appeal must specify which findings or conclusions the appellant finds to be
error and explain the appellant’s reasons for determining that the findings and conclusions are in error. Any affected persc
may submit a written response to the appeal within 15 days of the filing of a conforming written notice of appeal. If approve
no conditional use permit shall become effective nor shall any buildings or installation permits be issued until the fifteen (1:
day appeal period has elapsed or until the Board has made a decision upon appeal.

NOTICE OF RIGHT TO REQUEST REGULATORY TAKINGS ANALYSIS

The owner of the property that is the subject of this decision may make a written request to the Latah County Planning and
Building Department for a Regulatory Takings Analysis within twenty-eight (28) days from the date of this decision as
provided by Chapter 80, Title 67, Idaho Code.

CUP-8u ZC Findings, Conclusions and Decision as amended Page s of 5



LATAH COUNTY ZONING COMMISSION

RE: Conditional Use Permit for rock FINDINGS OF FACT,
excavation, crushing and processing CONCLUSIONS OF LAW,
operation AND DECISION

Applicant: George L. Lisher
File No. CUP-653

This matter came before the Zoning Commission for public hearing on December 17,
2003. After review of the conditional use permit application and the entire record, and
finding good cause therefore, the Zoning Commission hereby makes the following findings
of fact, conclusions of law, and decision:

I. FINDINGS OF FACT

1.  The application requests a conditional use permit for a rock excavation, crushing, and
processing operation on a two-acre portion of 280 acres of land. Natural mineral
resources development is a conditionally permitted use in the Agriculture/Forestry
(A/F) Zone. The property is in the A/F Zone.

2.  Thesite is located three miles south of the City of Potlatch, adjacent to, and east of,
Flannigan Creek Road, in Section 23, Township 41 North, Range 5 West, Boise
Meridian, Latah County, Idaho.

3. The site is currently referenced as County Assessor’s tax parcel number
RP41NO5W230023A.

4.  The applicant for the proposal is George L. Lisher. The site is owned by Walser Ranch,
Inc. Mr. Lisher and Terry Walser (on behalf of Walser Ranch) signed the completed
application.

5. The Zoning Commission heard the application pursuant to the Latah County Hearings
Ordinance (Latah County Ordinance No. 70).

6. The Zoning Commission conducted a public hearing on the proposal on December 17,
2003. The requirements for notice of public hearing were met.

CUP-653 ZC Findings, Conclusions and Decision
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7.  The following persons testified at the public hearing.

Charles (Hoey) Graham
2040 Mill Rd John Porter
Moscow, ID 83843 , PO Box 441
Troy, ID 83871
Rich Bailey -
1100 Abbott Rd Don Lazzarini
Viola, ID 83872 1395 Flannigan Creek Rd

Viola, ID 83872

George L. Lisher

1080 Lisher Cut-off Clint Anderson

Potlatch, ID 83855 _ 1020 McBride Rd
: Potlatch, ID 83855

Dan Carscallen

318 S Cleveland Carolyn Lazzarini

Moscow, ID 83843 1395 Flannigan Creek Rd
‘ Viola, ID 83872

Sherman Clyde

2940 Clyde Rd

Moscow, ID 83843

8.  The Zoning Commission takes notice of the Latah County Comprehensive Plan, Latah
County Zoning Ordinance, and other applicable development regulations.

9.  According to Section 11.04 of the Latah County Zoning Ordinance, the Zoning
Commission is charged with making a recommendation of approval or denial to the
Latah County Board of Commissioners along with any proposed conditions of
approval. Final decisions for conditional use permits for natural mineral resources
development lies with the Board of County Commissioners.

10. The record includes the documents in the proposal file at the time of the public hearing,
as well as exhibits offered at the hearing, and the items taken notice of by the Zoning

Commission.

11. The property varies in topography and vegetation. Flannigan Creek enters the property
from the southern boundary, approximately one-half mile southeast of the proposed
excavations site, follows northerly through the property, then veers to the northeast,
exiting the property about one-quarter mile due East of the site. The area surrounding
the Creek is mostly treed, while there are few trees in the area immediately surrounding
the proposed excavation site. There are moderately steep slopes on the property. The
proposed excavation site is approximately 60 to 80 feet above, and 800 feet northeast
of, Flannigan Creek Road.

12. Existing uses on the property include grazing and natural mineral resources. There is an
existing rock excavation site directly south of the proposed excavation site.

CUP-653 ZC Findings, Conclusions and Decision Page 2 of 8




Historically, rock from that site has been removed by the use of methods less intensive
than blasting, and is consequently considered “rip-rock.”

13. Surrounding uses include agriculture, timber, and grazing. There are several residences
more than one-quarter mile, but less than one-half mile, from the site. Access to these
residences is nearly directly across from the existing road access to the site.

14. The conditional use permit application was submitted on November 7, 2003. It was
determined to be technically complete on November 12, 2003. The application includes
three copies of a topographical map showing the location of the proposed excavation
site and existing road access. The application includes plans for blasting; excavating
and crushing rock on-site. The proposed excavation site is expected to be less than two
acres and will be fenced and gated. Stock-piling of crushed rock would occur adjacent
to Flannigan Creek Road, downhill from the excavation site. The applicant also seeks
approval to operate an asphalt hot plant from time to time.

15. Drilling and blasting would be accomplished through contracts with a licensed
contracting company. The applicant expects to excavate 150,000 tons of rock from the
site. The applicant intends to concentrate most of the blasting excavation and crushing
in the first year of operations, completing most work in two to three months. As many
as 20 to 30 truckloads of crushed rock will be hauled off the site during operation days.
Operations are expected to continue for at least six years. Additional blasting and
crushing may occur three to four years from the inception of operations. Overburden
will be stockpiled for use in site reclamation. Upon the issuance of a conditional use
permit, the applicant will submit a reclamation plan to the Idaho Department of Lands

(IDL) for approval.

16. The applicant included several proposed conditions as part of his application, including
limiting operation hours to six days a week from 7:00 a.m. to 5:00 p.m.; written
notification of blasting within 24 hours prior to blasting to be given to property owners
or occupants of residences on parcel Nos. RP41NO5W234233A and
RP41N05W234820A; compliance with applicable local, state, and federal laws, rules,
and regulations; and limiting blasts to 30,000 tons per blast and confining all fly-rock to

the subject property.

17. The North Latah Highway District has shown interest in becoming a major client of the
proposed operations. The District is responsible for the maintenance and improvement
of more than two-thirds of the county roads in Latah County. At present, the District
obtains most of its crushed rock from a crushing facility near Joel, Idaho.
Representatives of the District stated at the hearing that the location of the proposed
operations is much closer to the District’s operations facility in Potlatch and would
therefore reduce hauling distances considerably. They also commented that the
reduction in hauling distances could result in lower expenses for general road
maintenance in the District.
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Flannigan Creek Road is maintained by the North Latah Highway District. It is a gravel
road of varying widths and grades. The District stated that if the permit was issued and
the District became the major client, the District would increase regular maintenance
along the Road. Magnesium Chloride, a compound widely used for road maintenance
and de-icing, would be applied to the road surface on a regular basis to reduce dust and
solidify the road base. Representatives of the District testified that the compound has
improved conditions on roads throughout the District.

Certain owners of neighboring properties located southwest of the site expressed”
opposition or concerns regarding the proposal. This included concerns regarding
increased truck travel on Flannigan Creek Road; the adequacy of the sight distance for
the existing access for north-bound traffic along Flannigan Creek Road; potential
pedestrian and vehicular conflicts during hours when school buses load and unload near
the site; impacts on air quality by blasting and crushing operations, noxious odors
produced by asphalt batch plants; impacts on water quality in Flannigan Creek;
disruptive and incessant noises that may be aggravated by the unique topography of the
area; the lack of a reclamation plan approved by IDL; potential devaluation of
residential properties; the dangers of fly-rock incidental to blasting procedures; and
inadequate enforcement capabilities of the Planning and Building Department.

The applicant acknowledged that the existing access to the site does not meet standards :
for sight distances. The Highway District indicated it would assist in relocating the
ingress/egress for the site to a point further north along the road in order to meet the
minimum standards for sight distances.

The applicant acknowledged that the proposed asphalt hot plant is not an integral part
of the proposed operations.

The steep slopes east of the proposed excavation site down to Flannigan Creek may
facilitate sedimentation in said creek. The submitted application did not adequately
address the need for surface water management.

Issues raised by neighbors regarding the safety of school children loading and
unloading on buses is a legitimate concern, primarily with regards to blasting on the
site. Limiting blasting to hours when school children would not normally be present on
the road would help mitigate potential hazards.

Anecdotal statements regarding noise and air pollution that may exist as a result of the ‘
proposed operations do not evidence a greater level of impact than that which is caused
by similar uses permitted in the A/F Zone.

Concermns regarding the 1aék of a reclamation plan approved by IDL can be allayed by
prohibiting the initiation of operations until such plan is approved.

Testimony conflicted as to whether there are any known unique, scenic or natural |
amenities in the vicinity requiring protection. The Zoning Commission does not agree
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32.

33,

34.

with testimony stating that the view of the subject property in its current state or special
acoustics in the vicinity are somehow unique to an extent to require special protection.

The Economic Development element of the Latah County Comprehensive Plan
establishes several goals that are relevant to the application. The proposed land use is
appropriate to local and regional needs and brings about a greater economic
diversification.

The proposed excavation site is not in a floodplain and does not compromise wetlands
in the area. Protecting Flannigan Creek from possible sedimentation from the
operations by implementing a surface water management plan will ensure that the
proposed use furthers the goals of the Natural Resource Element of the Comprehensive

Plan.

The Transportation Element of the Comprehensive Plan promotes an “efficient and safe
transportation system in Latah County.” Reducing the hauling of rock from Joel to
Potlatch will reduce wear and tear on county roads. The Zoning Commission finds that
truck traffic along Flannigan Creek Road will increase substantially during operating
hours of the proposed excavation. However, the increase use of the road will be offset
by increased maintenance by the North Latah Highway District. Furthermore, the
increased truck traffic will not significantly disrupt traffic flow.

The Community Design, Population and Housing elements of the Latah County
Comprehensive Plan are only marginally applicable to the subject application. These
elements relate to residential and commercial uses. The proposal does not substantially
interfere with residential developments in the county.

The Special Areas, Hazardous Area, and Recreation elements of the Latah County
Comprehensive Plan promote the protection of areas of significant hazardous,
recreational, historical, or environmental uniqueness. The site does not contain any
areas of significant hazardous, recreational, historical, or environmental uniqueness.

The Comprehensive Plan Land Use Map designates this area as being suitable for rural
land uses. The Plan remarks that this area should be protected from more concentrated

residential, commercial or industrial development.

The Agriculture/Forestry Zone allows a number of natural-resource based uses and
buildings, including grain elevators, seed warehouses, and small sawmills. Public
buildings such as schools and fire stations are also allowed in the A/F Zone. Some of
these allowed uses generate impacts similar to those created by natural mineral
resources excavation, including noise, dust and increased traffic.

The Latah County Zoning Ordinance requires the Zoning Commission to report to the
Board of Latah County Commissions the effects of the proposed operations upon
adjacent streets and whether it will depreciate the value of nearby properties. The
increased vehicular traffic upon Flannigan Creek Road will be mitigated by increased
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maintenance by the Latah County Highway District. Regarding property values,
testimony by a local realtor opined that housing values in nearby properties will be
reduced. The Zoning Commission agrees in part; however, the Commission finds that
such depreciation will be temporary under the proposed condition that the proposed
operations cease within six years of inception.

35. The Zoning Commission finds that conditions of approval are necessary to maintain
consistency with the Latah County Comprehensive Plan and to protect the health and
safety of the residents of Latah County. Furthermore, the proposed conditions exhibit a
reasonable relationship to the goals and elements of the Comprehensive Plan and the
Latah County Zoning Ordinance. The Commission further finds that including an
asphalt hot plant as part of the operations would undermine this consistency.

36. The Latah County Zoning Ordinance requires applicants requesting a conditional use
permit subject to Section 11.04 of the Ordinance to post a bond to assure full
compliance with the proposed plans and the Ordinance, unless the Zoning Commission
finds that the posting of a bond would not be in the public interest or contrary to law.
The Zoning Commission does not find such; but rather, the Commission finds that the
posting of a bond is in the public interest and is lawful.

37. The Zoning Commission finds that an additional source of high-quality crushed rock in
northern Latah County will be beneficial to public service providers and private
consumers. ~

Based on the above findings of fact, the Zoning Commission enters the following:

II. CONCLUSIONS OF LAW

1. The proposed rock excavation/crushing/stockpiling operations, as conditioned, and
 without the operation of an asphalt hot plant, are consistent with the provisions of
Section 11.04 of the Latah County Zoning Ordinance.

2. The proposed rock excavation/crushing/stockpiling operations, as conditioned, and
without the operation of an asphalt hot plant, are consistent with the goals and policies
of the Latah County Comprehensive Plan.

3. The proposed rock excavation/crushing/stockpiling operations, as conditioned, and
without the operation of an asphalt hot plant, are not detrimental to the health or safety

of those in the surrounding area or region.

4.  The proposed rock excavation/crushing/stockpiling operations, as conditidned, and
without the operation of an asphalt hot plant, will not adversely affect surrounding
properties to any greater extent than would a permitted use in the Agriculture/Forestry

Zone,
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5.  The proposed rock excavation/crushing/stockpiling operations, as conditioned, and
without the operation of an asphalt hot plant, will not require facilities or services with
excessive costs to the public.

1. DECISION

Based on the above Findings of Fact and Conclusions of Law, the Zoning Commission
recommends to the Latah County Board of Commissioners approval of the application for a
conditional use permit, to maintain a rock excavation, crushing and stockpiling operation,
with the explicit exclusion of asphalt hot plants, in the Agriculture/Forestry Zone, subject to
the conditions of approval stated below.

1. All operations on the site shall comply with all local, state and federal laws, rules and
regulations.

2. Operating hours. Crushing, loading, hauling, maintenance, and ancillary operations
shall be limited to Monday through Friday of any given week; from 7:00 a.m. to 5:00
p.m. The gate to the facility shall be closed and locked at all other times.

3.  Notice of blasting. Written notification, at least 24 hours prior to blasting, shall be
given to owners or occupants of residences within one mile of the site.

4.  Blasts shall be limited to 30,000 tons per blast and all fly-rock shall be confined to the
subject property.

5.  Blasting shall not occur during the time between 7:00 a.m. to 9:30 a.m. or 2:30 p.m. to
4:00 p.m. on days that local school districts are in session.

6.  Operations shall not begin until a surface water management plan is approved by the
Latah County Planning & Building Department.

7.  Operations shall not begin until a reclamation plan is approved by the Idaho
Department of Lands and notification of such approval is received by the Latah County
Planning & Building Department. :

8.  The current ingress/egress point onto Flannigan Creek Road shall be moved so that
sight distances from both directions on said road adequately meet minimum sight
distance standards of 200 feet.

9. . The excavation site shall be limited to two acres and shall be fenced, posted and gated
as required by Section 11.04 of the Latah County Zoning Ordinance.

10. This conditional use permit shall expire six years from the date of issuance, at which
time the implementation of the reclamation plan shall begin.
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11. The Zoning Commission shall conduct a review of this conditional use permit
approximately one year from the date of issuance to determine whether the conditions
of approval are adequate.

12.  The applicant shall be required to post a bond in an amount to be determined by the
Latah County Board of Commissioners upon recommendation by staff of the Planning
and Building Department. :

a
PASSED BY THE ZONING COMMISSION OF LATAH CO HIS / € DAY OF

Larwana , 2004 4

0l
J. Car] Mickelsen, Chairman
Zoning Commission

NOTICE OF NON-FINALITY

This decision to recommend conditional approval of a conditional use permit is not a
final action. The Latah County Board of Commissioners reserves the right to make final
decisions for conditional use permits for natural mineral resources development. Such
decisions shall be in writing and shall be made after receiving a recommendation from the
Latah County Zoning Commission and the holding of a duly noticed public hearing before
the Board. Interested parties and owners of real property within 300 feet of the subject
property shall be notified of said hearing as provided for in Idaho Code 67-65.
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LATAH COUNTY BOARD OF COMMISSIONERS

RE: Conditional Use Permit for rock FINDINGS OF FACT,
excavation, crushing and processing CONCLUSIONS OF LAW,
operation AND DECISION

Applicant: George L. Lisher
File No. CUP-653

This matter came before the Board of Commissioners for public hearing on February 11,
2004, with a recommendation from the Latah County Zoning Commission. After review of the -
conditional use permit application and the entire record, and finding good cause therefore, the
Board of Commissioners hereby makes the following findings of fact, conclusions of law, and
decision:

I. FINDINGS OF FACT

1. The application requests a conditional use permit for a rock
excavation/crushing/processing/stockpiling operation with ancillary uses on a portion of
280 acres of land, with the actual site to be excavated limited to two acres. Natural mineral
resources development is a conditionally permitted use in the Agriculture/Forestry (A/F)
Zone. The site is on property in the A/F Zone.

2. The site is located three miles south of the City of Potlatch, adjacent to, and east of,
Flannigan Creek Road, in Section 23, Township 41 North, Range 5 West, Boise Meridian,
Latah County, Idaho.

3. The site is currently referenced as County Assessor’s tax parcel number
RP41N05W230023A.

4. The applicant for the proposal is George L. Lisher. The property is owned by Walser
Ranch, Inc. Mr. Lisher and Terry Walser (on behalf of Walser Ranch) signed the
completed application.

5. The Zoning Commission conducted a public hearing on the proposal on December 17,
2003. The requirements for notice of public hearing were met.

6. OnJanuary 16, 2004, the Chair of the Latah County Zoning Commission signed the
Findings, Conclusions and Decision adopted by the Commission relating to the application,
and recommended approval with a number of conditions.

7. The Board of Commissioners conducted a public hearing on the proposal on Febmary 11,
2004. The requirements for notice of public hearing were met.
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12,
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14.

15.

Attendance at the hearing was significantly greater than at the hearing before the Zoning
Commission. The time provided was insufficient to receive testimony from all those who
wished to testify; consequently, after nearly five hours of testimony from those in
attendance, the Board announced that the hearing would be continued to the following
week during a special meeting of the Board of Commissioners on February 18, 2004.

To better familiarize themselves with the site, members of the Board of Commissioners
visited the site on February 17, 2004 during a regular meeting of the Board. The Board of
Commissioners announced to those in attendance at the hearing of February 11 the
scheduling of the site visit and the visit was placed on the Board’s agenda. No new written
or oral testimony was received, nor did the Board discuss the proposal, during the site visit.

Due to an unforeseen scheduling conflict, the special meeting was cancelled, and a hearing
was subsequently ordered to be held on February 25, 2004. Notice of the change was sent
to the applicant, the property owner, owners of lands within 300 feet of the external
boundary, as well as those who legibly signed the roster with a complete mailing address.

The continued hearing on February 25, 2004 lasted for six hours. This provided sufficient
time to conclude testimony from those opposed to the application, as well as general
testimony. Due to the late hour however, the Board of Commissioners announced to those
in attendance that the hearing would be continued to a special meeting on March 11, 2004
to allow rebuttal from the applicant, and allow all interested parties an opportunity to rebut
new testimony. In addition to this announcement, those notified of the first continuation, as
well as those who legibly signed the roster for the meeting on February 25, 2004 with a
complete mailing address, were notified of this continuation.

The Board required that written testimony received after the continued hearing of February
25, 2004 be limited to rebuttal of written testimony and be received by the Latah County
Planning and Building Department by 4:59 p.m., March 3, 2004. This requirement was
announced to those at the hearing on February 25, 2004 and included in the noticed
described in the previous finding.

The public hearing on the application concluded on March 11, 2004 with rebuttal from the
applicant, as well as rebuttal of new testimony from all interested parties.

During the course of the public hearing, beginning February 11, 2004 and concluding
March 11, 2004, 116 exhibits were accepted for consideration and entered into the record
of the proceedings. An additional ten exhibits submitted to the Board of Commissioners
were not considered, as the Board determined they were irrelevant or did not meet the
criteria set forth at the February 25, 2004 meeting.

The Board deliberated on the application on March 24, and April 5, 2004. At the April 5
deliberation session, the Board found sound and legal cause to reopen the public hearing in
that they had insufficient information on the applicant’s site plan, marketing and operation
plan, an updated reclamation plan, a surface water management plan, and information on
bonding costs and the appropriateness of the same. The Board required that any written
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17.

18.

19.

20.

21

22.

testimony in regard to these matters must be received by April 23, 2004. The reopened
hearing was scheduled for April 28, 2004. All parties heretofore noticed, including all those
who gave testimony, were noticed of the reopened hearing. Said notice stated the purposes
of the reopened hearing as listed above. :

At the reopened hearing the Board considered relevant written testimony that was received
by April 23, 2004, as well as oral testimony from the applicant and other interested parties
presented during the hearing. Testimony presented and considered was related to the
aforementioned five items. A total of six additional exhibits were received. The hearing
was closed and deliberations continued immediately thereafter and concluded that night.

The Board of Commissioners considered the request pursuant to the Latah County
Comprehensive Plan, Latah County Zoning Ordinance, the Idaho Local Land Use Planning
Act, related case law and other applicable development regulations.

The record includes the documents in the proposal file at the time of the public hearing, the
record of the proceedings, and the written recommendation of the Zoning Commission, as
well as exhibits offered at the hearings, and the items taken notice of by the Board of
Commissioners.

The property varies in topography and vegetation. Flannigan Creek enters the property at
the southern boundary, approximately one-half mile southeast of the proposed excavation
site, flows northerly through the property, then veers to the northeast, exiting the property
about one-quarter mile due east of the site. The site is slightly more than 1000 feet away,
and 140 feet higher in elevation, than the nearest segment of the Creek. The area
surrounding the Creek is mostly treed, while there are few trees in the area immediately
surrounding the proposed excavation site. There are moderately steep slopes on the
property. The proposed excavation site is approximately 60 to 80 feet higher in elevation,
and 800 feet northeast of, Flannigan Creck Road.

There is an existing rock excavation pit on the property directly south of the proposed pit.
The rock in this pit is composed of decomposing granite. Historically, most of the rock
from that site has been removed by the use of methods less intensive than blasting, and is
consequently considered “rip-rock.” Testimony from several long-term residents of the area
stated that blasting has occurred at the site. During the site visit, the Board observed surface
water adjacent to this pit flowing towards Flannigan Creek. Other existing uses on the site
include grazing and agriculture.

Surrounding uses include agriculture, timber, and grazing. There are four residences more
than one-quarter mile, but less than one-half mile, from the site. These dwelling units gain
access to Flannigan Creek Road approximately 120 feet south of the existing access to the
proposed site. A number of other residences exist along Flannigan Creek Road, Walker
Road and Four Mile Road; primary roads to the site from the state-maintained highways.

The conditional use permit application was submitted on November 7, 2003. The
application includes three copies of a topographical map showing the location of the

CUP 653 BOCC Findings, Conclusions and Decision Page 3 of 10




23.

24,

25,

26.

proposed excavation site and existing road access. The application includes plans for
blasting, excavating and crushing rock on-site. The proposed excavation site will be less
than two acres and will be fenced and gated. Stock-piling of crushed rock would occur
adjacent to Flannigan Creek Road, south of the excavation site. The applicant initially
sought to operate an asphalt hot plant from time to time on the site; however, the Zoning
Commission recommended that such an operation not be allowed and consequently, the
applicant stated before the Board that he would be amenable to the prohibition of the
asphalt hot plant from the operations.

Drilling and blasting would be accomplished through contracts with a licensed drilling
company. The applicant stated that he intends to contract with a company that is insured up
to five million dollars. The applicant proposed to excavate 150,000 tons of rock from the
site. The applicant intends to concentrate most of the blasting excavation and crushing in
the first year of operations, completing most work in two to three months. The applicant
stated that as many as 20 to 30 truckloads of crushed rock would be hauled off the site
during operation days. Operations are expected to continue for approximately six years.
Under the proposal, additional blasting and crushing may occur three to four years from the
inception of operations. Overburden will be stockpiled for use in site reclamation. The
applicant has submitted a reclamation plan to the Idaho Department of Lands (IDL), and is
waiting for final approval on the plan.

The completed reclamation plan was included in the proceedings of this application as
Exhibits Nos. 40 and 117, with the latter being a revised version of the former. The revised
version (117) included a site plan showing the approximate locations of the various
components of the operation. Stockpiling would occur downhill towards the road from the
excavation site. The updated submittal also includes plans for a pond to prevent sediment
and surface water from the site from entering into Flannigan Creek.

The applicant included several proposed conditions as part of his application, including
limiting operation hours to six days a week from 7:00 a.m. to 5:00 p.m.; written
notification of blasting within 24 hours prior to blasting to be given to property owners or
occupants of residences on parcel Nos. RP41IN0O5W234233A and RP41NO5SW234820A;
compliance with applicable local, state, and federal laws, rules, and regulations; and
limiting blasts to 30,000 tons per blast and confining all fly-rock to the subject property.

The North Latah Highway District (NLHD) is a quasi-municipal jurisdiction that maintains
local roads in the greater portion of Latah County, including Flannigan Creek Road.
Responsibilities of NLHD including paving, graveling, snow-plowing and granting access
to county roads in the District’s boundaries. Exhibit Nos. 2G, 52 and 67 include testimony
and information from NLHD expressing interest in an additional source of gravel and
calculating the reduction in hauling distance that could result in obtaining rock from the
applicant. During the March 11, 2004 portion of the hearing, a representative of NLHD
testified that the figures presented were merely speculative, as no contract had been entered
into with the applicant. Moreover, NLHD urged the Board to consider the application
independent of any prospect of a future contract between NLHD and the applicant.
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There was considerable testimony in opposition to the proposed operation. Many of those
in opposition raised issues over the adequacy of Flannigan Creek Road for the increased
truck traffic. Flannigan Creek Road is unpaved several miles in either direction from the
subject property. Civil engineers testified that the impact caused by loaded trucks on
unpaved and paved surfaces far exceeds the impact of an equal number of automobiles
traveling on the same surfaces (see Exhibits Nos. 68 and 41). The average width of
Flannigan Creek Road is 24 feet. There were a number of concerns raised regarding the
adequacy of the road width in relation to traffic conflicts involving trucks traveling to and
from the operation, and school buses, pedestrians, passenger vehicles, and other large
trucks such as logging trucks.

In both the hearing before the Zoning Commission and the hearings before the Board,
neighboring property owners expressed concern that the operation of the pit would result in
a significant reduction in residential property values in the vicinity. There were a number of
written statements by realtors familiar with rural properties in Latah County expressing
their professional opinion that rock quarries and crushing operations reduce values of
nearby residential properties due to increased noise, dust and traffic,

The Latah County Assessor testified before the Board on the impact rock pits and similar
activities have on appraisals in Latah County. Appraisals conducted for the purposes of tax
assessment are reactive, in that they reflect market changes and values after their
occurrence. The Assessor has not, in his professional judgment, seen any devaluation of
properties situated near similar activities.

A consultation report dated March 8, 2004 prepared by a certified general real estate
appraiser was entered into the record (see Exhibit No. 105). The appraiser considered the
impact the operation would have on neighboring property owners. In his professional
opinion, “no discernable difference can presently be found for listing or sales of property
near rock pits versus property near other permitted uses in the AF zone (sic). This leads to a
conclusion that the value impact on property near a rock pit is 51mllar to the impact on
property near other permitted uses in the AF zone.”

There was lengthy discussion related to elevated noise levels generated by crushing and
blasting operations. Crushing and excavation operations require heavy machinery that is
unarguably noisy. However, actual noise levels vary in part according to the distance from
their sources. Large trucks can cause similar or even greater noise levels at similar
distances (see Exhibit Nos. 58 and 84) as will be found between the proposed operation and
neighboring residences.

There was also testimony concerning the possible impact blasting has on wells adjacent to
rock pits. Testimony from the applicant indicated the driller/blaster would likely be
responsible for wells destroyed or damaged by blasts. Written testimony from a neighbor of
a rock quarry in Washington State informed the Board that when his well was damaged by
a blast at the rock quarry, the company performing the work brought in a well driller
shortly thereafter to repair the damaged well (See Exhibit No. 54).
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The applicant acknowledged that the existing access to the site does not meet standards for
sight distances. The applicant has met with NLHD officials who have tentatively
determined that moving the access point approximately 20 feet south of the current access
point will improve sight distances to the site and bring the access into compliance with
sight distance requirements of NLHD.

Issues raised by neighbors regarding the safety of school children boarding buses are a
legitimate concern, primarily with regards to blasting on the site. Limiting blasting to hours
when school children would not normally be present on the road would help mitigate
potential hazards.

Testimony conflicted as to whether there are any known unique, scenic or natural amenities
in the vicinity requiring protection. The Board does not agree with testimony stating that
the view of the subject property in its current state or special acoustics in the vicinity are
somehow unique to an extent to require special protection.

Written testimony submitted by representatives of the Coeur d’Alene Tribe expressed
concerns of the impacts of the operations on the aboriginal territory of the Tribe (see
Exhibits Nos. 18 and 48). There is a possibility of Native American artifacts in the area
(see also Exhibit No. 64), The Tribe proposed a number of conditions, including a request
that it be notified on a regular basis of excavation and blasting and be permitted to be
present during such activities in case Tribal cultural resources are found, and subsequently
be allowed to remove the items from the site.

Opponents expressed a number of other concerns. These concerns included the potential for
groundwater pollution; the loss of wildlife wintering range; the impacts to riparian habitat
on Flannigan Creek; the lack of posted speed limits on Flannigan Creek Road; the effect
blasting may have on domesticated animals; the economic feasibility of the proposed
operations; the impact that radioactive elements found in rock types that are common to the
area may cause on human health in the region; the suitability of the rock on the site for
application on roads; the effect hauling will have on non-vehicular uses of the road
including walking and horseback riding; the potential for aggravated dust problems along
the unpaved portions of the county roads in the area with related concerns for respiratory
health; and inadequate enforcement capabilities of the Planning and Building Department.
The Board finds that these concerns are either 1) relevant to the proposal and are
adequately addressed by the adopted conditions, so as to bring the operations into
compliance with the criteria provided by the Latah County Zoning Ordinance for approving
conditional use permits; 2) relevant, but are impacts and concems which are common to
uses permitted in the A/F Zone; or 3) irrelevant or not substantiated by fact; ora
combination of the above.

The Economic Development element of the Latah County Comprehensive Plan establishes
several goals that are relevant to the application. The proposed land use is appropriate to
local and regional needs and brings about a greater economic diversification. The required
reclamation plan will ensure that the site can be restored so that the land is suitable for
other beneficial uses in the future.
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The proposed excavation site is not in a floodplain and does not compromise wetlands in
the area. Protecting Flannigan Creek from possible sedimentation from the operations by
implementing a surface water management plan will ensure that the proposed use furthers
the goals of the Natural Resource Element of the Comprehensive Plan.

The Transportation Element of the Comprehensive Plan promotes an “efficient and safe
transportation system in Latah County.” Existing uses in the area such as logging and
farming, as well maintenance of the county roads, require trucks that have similar impacts
to county roads and adjoining properties as trucks hauling loads from the excavation site.
The Board finds that truck traffic along Flannigan Creek Road will increase during
operating hours, but limiting the number of loads that can be hauled from the site, and
limiting the number of tons that may excavated, will prevent an undue traffic burden on the
road and limit potential traffic conflicts. The increased truck traffic will not significantly
disrupt traffic flow.

The Community Design, Population and Housing elements of the Latah County
Comprehensive Plan are only marginally applicable to the subject application. These
clements relate to residential and commercial uses. The proposal does not substantially
interfere with proposed residential developments in the county more than a permitted use in
the A/F Zone.

The Special Areas, Hazardous Area, and Recreation elements of the Latah County
Comprehensive Plan promote the protection of areas of significant hazardous, recreational,
historical, or environmental uniqueness. With the possible exception of Native American
artifacts, the site does not contain any areas of significant hazardous, recreational,
historical, or environmental uniqueness. The possibility of Native American artifacts being
present can be addressed by allowing a Coeur d’Alene Tribal representative to be present to
observe excavations and notifying the Tribe of blasting schedules.

The Comprehensive Plan Land Use Map designates this area as being suitable for rural
land uses. The Plan remarks that this area should be protected from more concentrated
residential, commercial or industrial development.

The Agriculture/Forestry Zone allows a number of natural-resource based uses and
buildings, including farming, logging, the construction and operation of grain elevators,
seed warehouses, feedlots, and small sawmills. Public buildings such as schools and fire
stations are also allowed in the A/F Zone. Some of these allowed uses generate impacts
similar to those created by natural mineral resources excavation, including noise, dust and
increased traffic.

The Board finds that conditions of approval are necessary to maintain consistency with the
Latah County Comprehensive Plan and to protect the health and safety of the residents of
Latah County. Furthermore, the conditions herein adopted exhibit a reasonable relationship
to the goals and elements of the Comprehensive Plan and the Latah County Zoning
Ordinance.
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46. The Latah County Zoning Ordinance requires applicants requesting a conditional use
permit subject to Section 11.04 of the Ordinance post a bond to assure full compliance with
the proposed plans and the Ordinance, unless the Board finds that the posting of a bond
would not be in the public interest or contrary to law. The satisfactory completion of
reclamation activities are assured by an annual fee paid by the permit holder to the Idaho
Department of Lands. Assurance of compliance with the conditions of approval can be met
by enforcement measures. The Board finds that the posting of the bond would not be in the
public interest nor is necessary to assure compliance with the conditions of approval.

47. The Board finds that an additional source of high-quality crushed rock in northern Latah
County will be beneficial to public service providers and private consumers.

Based on the above findings of fact and the entire record, the Board enters the following:
II. CONCLUSIONS OF LAW

1. The proposed operations, as conditioned, are consistent with the provisions of Section
11.04 of the Latah County Zoning Ordinance.

2. The proposed operations, as conditioned, are consistent with thie goals and policies of the
Latah County Comprehensive Plan.

3.  The proposed operations, as conditioned, are not detrimental to the health or safety of those
in the surrounding area or region.

4.  The proposed operations, as conditioned, will not adversely affect surrounding properties to
any greater extent than would a permitted use in the Agriculture/Forestry Zone.

5.  The proposed operations, as conditioned, will not require facilities or services with
excessive costs to the public.

III. DECISION

Based on the above Findings of Fact and Conclusions of Law, the Latah County Board of
Commissioners approves the subject application for a conditional use permit, to maintain a rock
excavation/crushing/processing/stockpiling operation with ancillary uses, with the explicit
exclusion of asphalt hot plants, in the Agriculture/Forestry Zone, subject to the conditions of
approval stated below.

1. All operations on the site shall comply with all local, state and federal laws, rules and
regulations. :
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10.

11.

Operating hours. Blasting, crushing, loading, hauling, maintenance, and ancillary

operations shall be limited to Monday through Friday of any given week, from 7:00 am. to -
5:00 p.m. Operations shall not occur on federally-recognized holidays. The gate to the
facility shall be closed and locked at all other times.

Notice of blasting. Written notification, at least 24 hours prior to blasting, shall be given to
owners or occupants of residences within one mile of the site.

The applicant shall provide the Coeur d’ Alene Tribe with a written monthly schedule of
excavation and blasting, and shall allow a Tribal representative to be present during
excavation. If cultural resources are identified by the Tribal representative at the site, the

- applicant shall cease operations in order to allow the cultural resources to be recovered

from the excavation site without undue delay, up to a maximum of forty-eight hours. This
condition is intended only to allow recovery of any cultural resources from the immediate
excavation site, not to authorize the tribe to remove the items from the property nor to
assign ownership of any cultural resources found.

Blasts shall be limited to 30,000 tons per blast and all fly-rock shall be confined to the
subject property.

No more than 75,000 tons of rock shall be blasted, crushed or removed from the site.

No more than 60 loads or 870 tons, whichever is greater, shall be hauled from the site
during any week, excepting during any state of emergency duly declared by the appropriate
jurisdiction, wherein the use or removal of the rock is necessary to protect life and
property. The applicant shall maintain records of loads and tonnages in order to allow
County staff to verify compliance with this condition.

Blasting shall not occur between 7:00 a.m. to 9:30 a.m. or 2:30 p.m. to 4:00 p.m. on days
that local school districts are in session. Reasonable measures shall be made to protect
vehicular and pedestrian traffic on Flannigan Creek Road which should include warning
signs, or similar advisory notice, along said road during blasting.

Operations shall not begin until a surface water management plan is designed by a
professional engineer registered in the State of Idaho, and subsequently constructed under
the direction of said engineer. In addition, said plan, as well as verification by the engineer
that implementation has occurred accordingly, must be received and approved by the Latah
County Planning & Building Department before operations begin.

Operations shall not begin until a reclamation plan is approved by the Idaho Department of
Lands and notification of such approval is received by the Latah County Planning &
Building Department.

The current ingress/egress point onto Flannigan Creek Road shall be moved so that sight
distances from both directions on said road adequately meet minimum sight distance
standards of 200 feet. The ingress/egress point must also be approved by the North Latah
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Highway District, and notification of such approval must be received by the Latah County
Planning and Building Department before operations begin,

12.  The excavation site shall be limited to two acres and shall be fenced, posted and gated as
required by Section 11.04 of the Latah County Zoning Ordinance.

13.  This conditional use permit shall expire six years from the date of issuance, at which time
the implementation of the reclamation plan shall begin.

14.  The Board of County Commissioners shall conduct a review of this conditional use permit.
approximately one year from the date of issuance to determine whether the conditions of
approval are met.

PASSED BY THE LATAH COUﬂY BOARD OF COMMISSIONERS THIS 2¢{DAY OF
0 , 20

.

/  Paul J. Kimmell, Chair

A

Tom S Stroschein, Commissioner

hn A. “Jack” Nelson, Commissioner

ATTEST: DATE:
\-ﬂbwd?- % \Q]a,a.ak S-12-04/
Clerk/Deputy Clerk :

NOTICE OF EFFECTIVE DATE AND NOTICE OF RIGHT TO APPEAL

This conditional use permit is effective on the date passed and signed by the Latah County Board
of Commissioners. This is a final action. An affected person aggrieved by this decision may
within twenty-eight (28) days after the effective date seek judicial review as provided by chapter
52, title 67, Idaho Code.

NOTICE OF RIGHT TO REQUEST REGULATORY TAKINGS ANALYSIS

The owner of the property that is the subject of this decision may make a written request to the
Latah County Planning and Building Department for a Regulatory Takings Analysis within
twenty-eight days from the date of this decision as provided by chapter 80, title 67, Idaho Code.
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BEFORE THE BOARD OF COMMISSIONERS
COUNTY OF LATAH, STATE OF IDAHO

FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING A PETITION FOR AN
AMENDMENT TO CONDITIONAL USE PERMIT 653 (CUP 653A) BY GEORGE LISHER
TO EXPAND HIS ROCK CRUSHING AND EXCAVATION SITE TO FIVE ACRES, TO
INCREASE HOURS OF OPERATION, DELETE PORTIONS OF CONDITIONS TWO (2)
AND FIVE (5), AND DELETE CONDITIONS FOUR (4), SIX (6), SEVEN (7), AND
THIRTEEN (13). THE EXISTING EXCAVATION SITE IS LOCATED APPROXIMATELY
THREE MILES SOUTH OF POTLATCH AND ADJACENT TO FLANNIGAN CREEK
ROAD IN SECTION 23, TOWNSHIP 41 NORTH, RANGE 5 WEST, B.M., IN LATAH
COUNTY. THE PROPERTY IS CURRENTLY REFERENCED AS ASSESSOR’S PARCEL
NUMBER RP41N05W230023A.

WHEREAS, George Lisher made application for a conditional use permit on June 7™, 2005; and

WHEREAS, this matter came before the Latah County Zoning Commission for Eublic hearing on
Wednesday, July 6th, 2005, and said hearing was continued on Wednesday, July 27", 2005; and

WHEREAS, the Zoning Commission forwarded a recommendation to the Board of Commissioners
to deny the requested amendments; and

WHEREAS, this matter came before the Board of Latah County Commissioners for public hearing
on Wednesday, August 31%, 2005, and said hearing was continued on Monday, September 26“‘,
2005; and '

WHEREAS, after reviewing the conditional use permit application and the entire record, and

finding good cause therefore:

THE BOARD OF LATAH COUNTY COMMISSIONERS, STATE OF IDAHO, HEREBY
MAKES THE FOLLOWING FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
DECISION:

I. FINDINGS OF FACT

1.  The applicant is requesting to amend an existing conditional use permit, CUP 653A.

2. The existing excavation site is located approximately three miles south of the city of Potlatch
and adjacent to Flannigan Creek Road, in Section 23, Township 41 North, Range 5 West,
B.M.,, in Latah County, Idaho.

CUP-653A BOCC Findings, Conclusions, and Decision
: LCZC Hrg: CUP 811

Applicant: Lisher
Exhibit #: 1D
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10.
11.

12.

13.

14.

15.

This site is owned by Walser Ranch, Incorporated. Terry Walser signed the application on
behalf of Walser Ranch, Inc. George Lisher, the applicant and operator of the site, signed and
submitted the application on June 7%, 2005. :

The subject property is zoned Agriculture/Forestry.
The existing uses of the property are grazing, natural mineral resource extraction, and timber.

The subject property is designated ‘“Rural” on the Comprehensive Plan Land Use Map. The
Comprehensive Plan states, “This area should be protected from conversion to more
concentrated residential, commercial, or industrial development; however, sites within this area
may be suitable for consideration for further low-density residential development.”

The parcel is located in an area designated “Zone C” on panels #0135B and #0145B of the
Flood Insurance Rating Map (FIRM) for Latah County provided by the Federal Emergency
Management Agency (FEMA).

The surrounding properties are currently zoned Agriculture/Forestry (A/F).
The surrounding property uses are agriculture, grazing, residential, and timber.

In accordance with the Latah County Zoning Ordinance §3.03(F), natural mineral resources
development is a conditionally permitted use in the Agriculture/Forestry (A/F) zone.

The applicant is requesting to expand his rock excavation and crushing site from two to five
acres. _

The applicant is requesting to increase hours of operation, requesting that crushing and blasting
be allowed Monday through Saturday from 6:00 a.m. to 11:59 p.m. and general operations be
allowed seven days a week from 6:00 a.m. to 9:00 p.m.

The applicant is requesting to delete the portion of Condition Two (2) from the Board of Latah
County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653 that limits the hours and days of blasting, crushing, loading,
hauling, maintenance, and ancillary operations.

The applicant is requesting to delete the portion of Condition Five (5) from the Board of Latah
County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653 that places a limit of 30,000 tons per blast.

The applicant is requesting to delete Condition Four (4) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for Conditional
Use Permit 653. This states, “The applicant shall provide the Coeur d’Alene Tribe with a
written monthly schedule of excavation and blasting, and shall allow a Tribal representative to
be present during excavation. If cultural resources are identified by the Tribal representative at
the site, the applicant shall cease operations in order to allow the cultural resources to be
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16.

17.

18.

19.

20.

21.

- 22.

23.

24.

25.

recovered from the excavation site without undue delay, up to a maximum of forty-eight hours.
This condition is intended only to allow recovery of any cultural resources from the immediate
excavation site, not to authorize the tribe to remove the items from the property nor to assign
ownership of any cultural resources found.”

The applicant is requesting to delete Condition Six (6) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for Conditional
Use Permit 653. This states, “No more than 75,000 tons of rock shall be blasted crushed or
removed from the site.” -

The applicant is requesting to delete Condition Seven (7) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for Conditional
Use Permit 653. This states, “No more than 60 loads or 870 tons, whichever is greater, shall be
hauled from the site during any week, excepting during any state of emergency duly declared
by the appropriate jurisdiction, wherein the use or removal of the rock is necessary to protect
life and property. The applicant shall maintain records of loads and tonnages in order to allow
County staff to verify compliance with this condition.”

The applicant is requesting to delete Condition Thirteen (13) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for Conditional
Use Permit 653. This states, “The conditional use permit shall expire six years from the date of
issuance, at which time the implementation of the reclamation plan shall begin.”

The applicant testified that the conditions requested, as stated in his ‘application for conditional
use permit, were ultimately halved the by the Board of Latah County Commissioners.

The applicant testified that his operation has lost a significant amount of money, as crushers,
contractors, and haulers have taken their business elsewhere due to the limitations placed on
Conditional Use Permit 653.

According to Condition Six (6) of CUP 653, “No more than 75,000 tons of rock shall be
blasted, crushed, or removed from the site.” The applicant testified that 60,000 tons of rock
have been blasted and crushed to-date.

The applicant testified that, after having a representative from the Coeur d'Alene Tribe visit the
site, the Tribe has no interest in the being present during blasting and excavation.

The applicant testified that other conditionally permitted natural mineral resource excavation
sites within Latah County have nominal restrictions on hours of operations; excavation
acreage; tonnages blasted, crushed, and removed; surface water management; reclamation on
site; and the expiration date of said conditional use permit.

There was testimony that excavation and crushing on site occurs only several weeks out of the
year.

There was testimony that truck traffic is likely safer than car traffic on Flannigan Creek Road,
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26.
27.

28.
29.
30.

31.

32.
33.
34.

35.

36.
37.

38.

as large-load truckers tend to be in constant contact with one another over citizens-band units
(CB radios).

Testimony was presented that the current hours of operation, specifically not extending to
Saturdays, are restrictive to the needs of the private consumer, as weekends are when the
general population works on home improvement projects.

Neighboring property owners testified .that the conditions imposed by CUP 653 were
reasonable and, in large measure, effective at making the gravel operation have less impact on
the neighboring properties.

Neighbors testified that the conditions were set forth in Conditional Use Permit 653 (CUP 653)
to protect the health and safety of the public. :

Neighboring property owners testified that allowing operations to continue indefinitely would
result in a significant reduction in residential property values in the area.

Neighbors testified that an increase in operations will generate a significant increase in noise
pollution.

"Neighboring property owners testified that an increase in operations will lead to a substantial

increase in road traffic, thus endangering the pedestrians, cyclists, horseback riders, and
motorists who utilize the road.

Neighbors testified that an increase in operations could increase the occurrence of traffic
accidents on Flannigan Creek Road.

Neighboring property owners testified that Mr. Lisher is not maximizing the uses and
conditions set forth in Conditional Use Permit 653 as it stands.

Neighbors testified that there are several other excavation, crushing, and stockpiling operations
within Latah County that can meet any additional public or private need for crushed rock.

There was discussion that Mr. Lisher’s rock pit is situated in a very different location than the
other mineral excavation sites within the county, i.e. different zoning designations and site
characteristics, lending the need for the stricter regulations.

There was discussion that the conditions imposed by CUP 653 were effective at making the
gravel operation have less impact on the neighboring properties. ‘

There was discussion that, in hindsight, the strict regulations may be more of a hindrance to
Mr. Lisher and his business than anticipated by the County.

There was discussion that the need for the County to haul rock from other excavation sites that
are further away [due to the CUP 653 limitations on loads of rock that can be hauled from Mr.

- Lisher’s site] seems counterintuitive.
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39. The Board of Latah County Commissioners considered the request pursuant to the Latah
County Comprehensive Plan, Latah County Zoning Ordinance, the Local Land Use Planning
Act, and other applicable local and state regulations.

BASED ON THE ABOVE FINDINGS OF FACT, THE BOARD OF LATAH COUNTY
COMMISSIONERS ENTERS THE FOLLOWING: '

II. CONCLUSIONS OF LAW

1.  As required by §13.10.04.A.1 of the Latah County Zoning Ordinance, the Board of Latah
County Commissioners has reviewed the proposed amendments to CUP 653 as.they relate to
the Latah County Comprehensive Plan. Taken as a whole, the Board of Latah County
Commissioners concludes that these amendments are not consistent with goals and policies of
the Latah County Comprehensive Plan. '

2. As required by §13.10.04.A.2 of the Latah County Zoning Ordinance, the Board of Latah
County Commissioners has reviewed the proposed amendments to CUP 653 and the uses they
permit and determined that these amendments would be detrimental to the health or safety of
those in the surrounding area or region. '

3. As required by §13.10.04.A.3 of the Latah County Zoning Ordihance, the Board of Latah
County Commissioners has reviewed the proposed amendments to CUP 653 and determined
that the proposal will adversely affect surrounding properties to any greater extent than would
a permitted use in the zoning district. :

4. As required by §13.10.04.A.4 of the Latah County Zoning Ordinance, the Board of Latah
County Commissioners has reviewed the proposed amendments to CUP 653 and determined
that these amendments will not require facilities or services with excessive costs to the public.

1. DECISION
" Based on the above Findings of Fact and Conclusions of Law, the Board of Latah County

Commissioners denies the application by George Lisher for an amendment to Conditional Use
Permit 653.
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PASSED BY THE BOARD OF LATZ?;COUNTY COMMISSIONERS THIS ZL( DAY OF

ATTEST:

KickesrA

, 2005.

Clerk /lerk

M @MM ]

A. “Tack” Nelson Chair -

%Wﬁ//

Paul J. KimzY ell, Commissioner

W

Tonys( Stroschein, Comnnssmner

DATE: .
\o-24o0SD

NOTICE OF EFFECTIVE DATE AND NOTICE OF RIGHT TO APPEAL

This decision is effective on the date passed and signed by the Latah County Board of
Commissioners. This is a final action. An affected person aggrieved by this decision may within
twenty-eight (28) days after the effective date seek judicial review as provided by Chapter 52, Title

67, Idaho Code.

NOTICE OF RIGHT TO REQUEST REGULATORY TAKINGS ANALYSIS

The owner of the property that is the subject of this decision may make a written request to the Latah
County Planning and Building Department for a Regulatory Takings Analysis within twenty-eight
(28) days from the date of this decision as provided by Chapter 80, Title 67, Idaho Code.
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BEFORE THE ZONING COMMISSION
COUNTY OF LATAH, STATE OF IDAHO

FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING A PETITION
FOR AN AMENDMENT TO CONDITIONAL USE PERMIT 653 (CUP 653A) BY
GEORGE LISHER TO EXPAND HIS ROCK CRUSHING AND EXCAVATION SITE
TO FIVE ACRES, TO INCREASE HOURS OF OPERATION, DELETE POTIONS
OF CONDITIONS TWO (2) AND FIVE (5), AND DELETE CONDITIONS FOUR (4),
SIX (6), SEVEN (7), AND THIRTEEN (13). THE EXISTING EXCAVATION SITE IS
LOCATED APPROXIMATELY THREE MILES SOUTH OF POTLATCH AND
ADJACENT TO FLANNIGAN CREEK ROAD IN SECTION 23, TOWNSHIP 41
NORTH, RANGE 5 WEST, B.M., IN LATAH COUNTY. THE PROPERTY IS
CURRENTLY REFERENCED AS ASSESSOR’S PARCEL NUMBER
RP41N05W230023A.

WHEREAS George Lisher made application for a conditional use permit on June 7™ 2005;
and

WHEREAS, this matter came before the Latah County Zoning Commission for public
hearing on Wednesday, July 6™, 2005.

WHEREAS, this matter came before the Latah County Zoning Commission for deliberation
and decision on Wednesday, July 27%, 2005.

THE LATAH COUNTY ZONING COMMISSION, STATE OF IDAHO, AFTER DUE
DELIBERATION AND CONSIDERATION, HEREBY MAKES THE FOLLOWING
FINDINGS OF FACT

I. FINDINGS OF FACT

1. The existing excavation site is located approximately three miles south of the city of
Potlatch an_d adjacent to Flannigan Creek Road, in Section 23, Township 41 North,
Range 5 West, B.M., in Latah County, Idaho.

2.  This site is owned by Walser Ranch, Incorporated. Terry Walser signed the application
on behalf of Walser Ranch, Inc. George Lisher, the applicant, signed and submitted the
application on June 7™, 2005.

3. The subject property is zoned Agriculture/Forestry.

4. The existing uses of the property are grazing and natural mineral resource extraction.
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5. The subject property is designated “Rural” on the Comprehensive Plan Land Use Map.
"~ The Comprehensive Plan states, “This area should be protected from conversion to
more concentrated residential, commercial, or industrial development; however, sites
within this area may be suitable for consideration for further low-density residential
development.”

6.  The parcel is located in an area designated “Zone C” on panels #0135B and #0145B of
the Flood Insurance Rating Map (FIRM) for Latah County provided by the Federal
Emergency Management Agency (FEMA).

7.  The surrounding properties are currently zoned Agriculture/Forestry (A/F).
8.  The surrounding property uses are agriculture, grazing, timber, and residential.

9. In accordance with the Latah County Zoning Ordinance §3.03(F), natural mineral
resources development is a conditionally permitted use in the Agriculture/Forestry

(A/F) Zone.

10. The applicant proposes to expand his rock excavation and crushing site from two to
five acres.

12. The applicant proposes to increase hours of operation, requesting that crushing and
blasting be allowed Monday through Saturday from 6:00 a.m. to 11:59 p.m. and general
operations be allowed seven days a week from 6:00 a.m. to 9:00 p.m.

13. The applicant proposes to delete the portion of Condition Two (2) from the Board of
Latah County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and
Decision for Conditional Use Permit 653 that limits the hours and days of blastmg,
crushing, loading, hauling, maintenance, and ancillary operations.

14. The applicant proposes to delete the portion of Condition Five (5) from the Board of
Latah County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and
Decision for Conditional Use Permit 653 that places a limit of 30,000 tons per blast.

15. The applicant proposes to delete Condition Four (4) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “The applicant shall provide the Coeur
d’Alene Tribe with a written monthly schedule of excavation and blasting, and shall
allow a Tribal representative to be present during excavation. If cultural resources are
identified by the Tribal representative at the site, the applicant shall cease operations in
order to allow the cultural resources to be recovered from the excavation site without
undue delay, up to a maximum of forty-eight hours. This condition is intended only to
allow recovery of any culturally resources from the immediate excavation site, not to
authorize the tribe to remove the items from the property nor to asmgn ownership of
any cultural resources found.”
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16. The applicant proposes to delete Condition Six (6) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “No more than 75,000 tons of rock shall be
blasted, crushed or removed from the site.”

17. The applicant proposes to delete Condition Seven (7) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “No more than 60 loads or 870 tons,
whichever is greater, shall be hauled from the site during any week, excepting during
any state of emergency duly declared by the appropriate jurisdiction, wherein the use or
removal of the rock is necessary to protect life and property. The applicant shall
maintain records of loads and tonnages in order to allow County staff to verify
compliance with this condition.”

18. The applicant proposes to delete Condition Thirteen (13) from the Board of Latah
County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision
for Conditional Use Permit 653. This states, “The conditional use permit shall expire
six years from the date of issuance, at which time the implementation of the

reclamation plan shall begin.”

19.  According to Condition Six (6) of CUP 653, “No more than 75,000 tons of rock shall
be blasted, crushed, or removed from the site.” The applicant testified that 60,000 tons
of rock havé been blasted and crushed to-date.

20.. The applicefnt testified that, after having a representative from the Coeur d'Alene Tribe visit
the site, the Tribe has no interest in the being present during blasting and excavation.

21. A representative of the North Latah Highway District (NLDH) presented evidence that
the current hours of operation and the limitation on the amount of rock removed from
the site are restrictive to the needs of the County. He also testified that high-quality
crushed rock in northern Latah County would be beneficial to public service providers
within the Potlatch area.

22. Testimony was presented that the current hours of operation, specifically not extending
to Saturdays, are restrictive to the needs of the private consumer, as weekends are when
the general population works on home improvement projects. ’

23. There was festimony that the conditions were set forth in Conditional Use Permit 653
(CUP 653) to protect the health and safety of the public.

24, Testimony was given that the current conditions set on CUP 635 are effective
- at making the gravel operation have less impact on the neighboring properties.

25. Neighboring property owners testified that an increase in operations would lead to
increased traffic, and subsequently an increase in major accidents on Flannigan Creek
Road, which is unpaved and varies in width from 18 to 25 feet.
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26. Neighbors testified that an increase in operations will lead to a substantial increase in
road traffic, and possibly endangering the pedestrians, cyclists, and horseback riders
who utilize the road.

27. Testimony was presented that allowivng operations to continue indefinitely would result
in a significant reduction in residential property values in the area.

28. There was testimony from an adjacent property owner that their well failure was likely
related to blasting at the rock excavation site. However, they have not filed a claim
against the blasting company or Mr. Lisher.

29. The applicant testified that he hired a professional who conducted seismographic
vibrating monitoring at a neighboring well site during one occasion of blasting, and that
the reading did not show evidence of damage to said well. '

30. The applicant testified that there have been no material changes of conditions since the
initial hearings for the Conditional Use Permit 653 (CUP653).

31. The Commission found that the conditions imposed by CUP 653 were reasonable and,
in large measure, addressed legltlmate concerns raised during the hearings by
surrounding property owners.

32. The Latah County Zoning Commission considered the request pursuant to the Latah
County Comprehensive Plan, Latah County Zoning Ordinance, the Local Land Use
Planning Act, and other applicable local and state regulations.

Based on the above Findings of Fact, the Latah County Zoning Commission enters the
following:

II. CONCLUSIONS OF LAW

1. As required by §13.10.04.A.1 of the Latah County Zoning Ordinance, the Zoning
Commission has reviewed the proposed amendments as they relate to the Latah County
Comprehensive Plan. Taken as a whole, the Zoning Commission concludes that these
amendments are not consistent with goals and policies of the Latah County
Comprehensive Plan.

2. As required by §13.10.04.A.2 of the Latah County Zoning Ordinance, the Zoning
Commission has reviewed the proposed amendments and the uses they permit and
determined that these amendments would be detrimental to the health or safety of those
in the surrounding area or region.

3. As required by §13.10.04.A.3 of the Latah County Zoning Ordinance, the Zoning
Commission has reviewed the proposed amendments and determined that the proposal
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will adversely affect surrounding properties to any greater extent than would a
permitted use in the zoning district. ‘

4.  As required by §13.10.04.A.4 of the Latah County Zoning Ordinance, the Zoning
Commission has reviewed the proposed amendments and determined that these
amendments will not require facilities or services with excessive costs to the public.

ITII. DECISION

Based on the above Findings of Fact and Conclusions of Law, the Latah County Zoning
Commission forwards a unanimous recommendation of denial to the Board of Latah County
Commissioners of the application by George Lisher for an amendment to Conditional Use
Permit 653.

PASSED BY THE ZONING (2@418 SION OF LATAH COUNTY THIS 5 DAY OF
/. L:;asr. , 2005.

W:tyne Sprou&, Vice/Chair
Zoning Commission
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BEFORE THE ZONING COMMISSION
COUNTY OF LATAH, STATE OF IDAHO

FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING A PETITION
FOR AN AMENDMENT TO CONDITIONAL USE PERMIT 653 (CUP 653) BY
GEORGE LISHER TO EXPAND HIS ROCK CRUSHING AND EXCAVATION SITE
TO FIVE ACRES, TO INCREASE HOURS OF OPERATION, DELETE POTIONS
OF CONDITIONS TWO (2) AND FIVE (5), AND DELETE CONDITIONS FOUR (4),
SIX (6), SEVEN (7), AND THIRTEEN (13). THE EXISTING EXCAVATION SITE IS
LOCATED APPROXIMATELY THREE MILES SOUTH OF POTLATCH AND
ADJACENT TO FLANNIGAN CREEK ROAD IN SECTION 23, TOWNSHIP 41
NORTH, RANGE 5 WEST, B.M., IN LATAH COUNTY. THE PROPERTY IS
CURRENTLY REFERENCED AS ASSESSOR’S PARCEL NUMBER

RP41IN05SW230023A.

WHEREAS, George Lisher made application for a conditional use permit on March 19%,
2007, and

WHEREAS, a duly noticed public healing was held on Wednesday May 2", 2007 before the
Zoning Commission to take testlmony and consider the conditional use permit application;

and

THE LATAH COUNTY ZONING COMMISSION, STATE OF IDAHO, AFTER DUE
DELIBERATION AND CONSIDERATION, HEREBY MAKES THE FOLLOWING:

I. FINDINGS OF FACT

1. The Latah County Zoning Commission considered the request pursuant to the Latah
County Comprehensive Plan, Latah County Land Use Ordinance, the Local Land Use
Planning Act, and other applicable local and state regulations.

2. The existing excavation site is located approximately three miles south of the city of
Potlatch and adjacent to Flannigan Creek Road, in Section 23, Township 41 North, Range
5 West, B.M., in Latah County, Idaho.

3. This site is owned by Walser Ranch, Incorporated. Terry Walser signed the application
on behalf of Walser Ranch Inc. George Lisher, the applicant, signed and subm11:ted the
application on March 19™ 2007.

4. The subject property is zoned Agriculture/Forestry.

5. The existing uses of the property are grazing and natural mineral resource extraction.
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6. The subject property is designated “Rural” on the Comprehensive Plan Land Use Map.
The Comprehensive Plan states, “This area should be protected from conversion to more
concentrated residential, commercial, or industrial development; however, sites within
this area may be suitable for consideration for further low-density residential

development.”

7. The parcel is located in an area designated “Zone C” on panels #0135B and #0145B of
the Flood Insurance Rating Map (FIRM) for Latah County provided by the Federal
Emergency Management Agency (FEMA).

8. The surrounding properties are currently zoned Agriculture/Forestry (A/F).
9. The surrounding property uses are agriculture, grazing, timber, and residential.

10. In accordance with the Latah County Land Use Ordinance §3.01.02(7), mineral resource
development, subject to Section 4.03, is a conditionally permitted use in the
Agriculture/Forest (A/F) Zone.

11. The applicant proposes to expand his rock excavation and crushing site from two to five
acres. :

12. The applicant proposes to increase hours of operation, requesting that crushing and
blasting be allowed Monday through Saturday from 6:00 am. to 11:59 p.m. and general
operations be allowed seven days a week from 6:00 a.m. to 9:00 p.m.

13. The applicant proposes to delete the portion of Condition Two (2) from the Board of
Latah County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and
Decision for Conditional Use Permit 653 that limits the hours and days of blasting,
crushing, loading, hauling, maintenance, and ancillary opérations.

14. The applicant proposes to delete the portion of Condition Five (5) from the Board of
Latah County Commissioners (BOCC) Findings of Fact, Conclusions of Law, and
Decision for Conditional Use Permit 653 that places a limit of 30,000 tons per blast.

15. The applicant proposes to delete Condition Four (4) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “The applicant shall provide the Coeur d’Alene

- Tribe with a written monthly schedule of excavation and blasting, and shall allow a
Tribal representative to be present during excavation. If cultural resources are identified
by the Tribal representative at the site, the applicant shall cease operations in order to
allow the cultural resources to be recovered from the excavation site without undue delay,
up to a maximum of forty-eight hours. This condition is intended only to allow recovery
of any culturally resources from the immediate excavation site, not to authorize the tribe
to remove the items from the property nor to assign ownership of any cultural resources
found.” .
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16. The applicant proposes to delete Condition Six (6) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “No more than 75,000 tons of rock shall be
blasted, crushed or removed from the site.”

17. The applicant proposes to delete Condition Seven (7) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “No more than 60 loads or 870 tons, whichever
is greater, shall be hauled from the site during any week, excepting during any state of
emergency duly declared by the appropriate jurisdiction, wherein the use or removal of
the rock is necessary to protect life and property. The applicant shall maintain records of
loads and tonnages in order to allow County staff to verify compliance with this
condition.”

18. The applicant proposes to delete Condition Thirteen (13) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “The conditional use permit shall expire six
years from the date of issuance, at which time the implementation of the reclamation plan

shall begin.”

- 19. According to Condition Six (6) of CUP 653, “No more than 75,000 tons of rock shall be
blasted, crushed, or removed from the site.” The applicant testified that 60,000 tons of
rock have been blasted and crushed to-date.

20. The applicant testified that he has contacted the Coeur d’Alene Tribe, as stated in
condition 4 of CUP #653. However, the tribe has only visited the site once to monitor his
operation. The applicant stated the tribe told him that they are not interested in the rock
pit area on the hilltop, only the area near Flannigan Creek, as this is the area most likely
to have cultural remains. ' :

21. A representative of the North Latah Highway District (NLDH) presented evidence that
the current hours of operation and the limitation on the amount of rock removed from the
site are restrictive to the needs of the County. He also testified that high-quality crushed
rock in northern Latah County would be beneficial to public service providers within the

Potlatch area.

22. The applicant testified that he would like to extend his hours of operation in order to
accommodate crushing companies who prefer to work double shifts to maximize
production of crushed rock that can be done per contract.

23. There was testimony that the conditions were set forth in Conditional Use Permit 653
(CUP 653) to protect the health and safety of the public.

24. Testimony was given that the current conditions set on CUP 635 are effective at making
the gravel operation have less impact on the neighboring properties.
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25. Neighboring property owners testified that an increase in operations would lead to
increased traffic, and subsequently an increase in major accidents on Flannigan Creek
Road, however the applicant submitted an accident report, generated from the Latah
County Sheriffs office showing only five accidents of Flannigan Creek road since March
2004.

26. Neighbors testified that an increase in operations will lead to a substantial increase in
road traffic, and possibly endangering the pedestrians and cyclists who utilize the road.

27. Testimony was presented that allowing operations to continue indefinitely would result in
a significant reduction in residential property values in the area. :

28. There was testimony from an adjacent property owner that their well failure was likely
related to blasting at the rock excavation site. They have filed a claim with their
insurance company, however that claim has been denied.

29: The applicant offered rebuttal that he hired a professional who conducted seismographic
vibrating monitoring at a neighboring well site during one occasion of blasting, and that
the reading did not show evidence of damage to said well.

30. The applicant testified that there have been no material changes of conditions since the
initial hearings for the Conditional Use Permit 653 (CUP653).

31. The Commission discussed that the conditions imposed by CUP 653 were reasonable
and, in large measure, addressed legitimate concerns raised during the hearings by
surrounding property owners.

Based on the above findings of fact, the Zoning Commission enters the following:

BASED UPON THE FOREGOING FINDINGS, THE ZONING COMMISSION OF
LATAH COUNTY HEREBY MAKES THE FOLLOWING:

Io. CONCLUSIONS OF LAW

1. The Zoning Commission has reviewed the application and concludes that the use, as
conditioned under CUP #653 with the deletion of condition #4, is not detrimental to the
health or safety of those in the surrounding area and will not adversely affect permitted
uses or the enjoyment of such uses in that zone to any greater extent than a permitted use
in that zone.

2. The Zoning Commission has reviewed the application and concludes that the use, as
conditioned under CUP #653 with the deletion of cond1t10n #4 will not require facilities
or services with excessive costs to the public.
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3. The Zoning Commission has reviewed the application as it relates to the Latah County
Comprehensive Plan. Taken as a whole and as conditioned under CUP #653, and with
the deletion of condition #4, the Zoning Commission concludes that the use is consistent
with goals and policies of the Comprehensive Plan.

1. DECISION

Based on the above Findings of Fact and Conclusions of Law, the Zoning Commission
approves the following amendment to George Lisher’s Conditional Use Permit (CUP #653):

1. Delete condition 4 which states, “The applicant shall provide the Coeur d’Alene Tribe
with a written monthly schedule of excavation and blasting, and shall allow a Tribal
" representative to be present during excavation. If cultural resources are identified by the
Tribal representative at the site, the applicant shall cease operations in order to allow the
cultural resources to be recovered from the excavation site without undue delay, up to a
maximum of forty-eight hours. This condition is intended only to allow recovery of any
culturally resources from the immediate excavation site, not to authorize the tribe to
remove the items from the property nor to assign ownership of any cultural resources
found.”

PASSED BY THE ZONING COMMISSION OF LATAH COUNTY THIS & DAY OF
June. 2007

iayne Sprouse, Chai,
Zoning Commission
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NOTICE OF EFFECTIVE DATE AND NOTICE OF RIGHT TO APPEAL

An appeal period of fifteen (15) days shall begin upon the day of the mailing, or if hand delivery
the day of delivery, of the Zoning Commission’s or Land Use Board of Appeals’ signed findings
of fact and conclusions of law. The applicant or other affected person must specify the issues on
appeal and shall submit the written appeal to the Planning Department within the time period
described above. The written appeal must specify which findings or conclusions the appellant
finds to be in error and explain the appellant’s reasons for determining that the findings and
conclusions are in error. Any affected person may submit a written response to the appeal within
15 days of the filing of a conforming written notice of appeal. If approved, no conditional use
permit shall become effective nor shall any buildings or installation permit be issued until the
fifteen (15) day appeal period has elapsed or until the Board has made a decision upon appeal.

NOTICE OF RIGHT TO REQUEST REGULATORY TAKINGS ANALYSIS

The owner of the property that is the subject of this decision may make a written request to the
Latah County Planning and Building Department for a Regulatory Takings Analysis within
twenty-eight (28) days from the date of this decision as provided by Chapter 80, Title 67, Idaho
Code.



BEFORE THE ZONING COMMISSION
COUNTY OF LATAH, STATE OF IDAHO

FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING A PETITION
FOR AN AMENDMENT TO CONDITIONAL USE PERMIT 653 (CUP 653C) BY
GEORGE LISHER TO INCREASE HOURS OF OPERATION AND DELETE
CONDITIONS SIX (6) AND SEVEN (7). THE EXISTING EXCAVATION SITE IS
LOCATED APPROXIMATELY THREE MILES SOUTH OF POTLATCH AND
ADJACENT TO FLANNIGAN CREEK ROAD IN SECTION 23, TOWNSHIP 41
NORTH, RANGE 5 WEST, B.M., IN LATAH COUNTY. THE PROPERTY IS
CURRENTLY REFERENCED AS ASSESSOR’S PARCEL NUMBER
RP41N05W230023A. '

WHEREAS, George Lisher made application for a conditional use permit on November 4,
2009; and

WHEREAS, a duly noticed public hearing Was held on Wednesday December 2", 2009
before the Zoning Commission to take testimony and consider the conditional use permit
application; and

THE LATAH COUNTY ZONING COMMISSION, STATE OF IDAHO, AFTER DUE
DELIBERATION AND CONSIDERATION, HEREBY MAKES THE FOLLOWING:

I. FINDINGS OF FACT

1. The Latah County Zoning Commission considered the request pursuant to the Latah
County Comprehensive Plan, Latah County Land Use Ordinance, the Local Land Use
Planning Act, and other applicable local and state regulations.

2. The existing excavation site is located approximately three miles south of the city of
Potlatch and adjacent to Flannigan Creek Road, in Section 23, Township 41 North, Range
5 West, B.M., in Latah County, Idaho.
3. This site is owned by Walser Ranch, Incorporated. Terry Walser signed the application
on behalf of Walser Ranch, Inc. George Lisher,-the applicant, signed and submitted the
“application on November 4™, 2009.
4. The-subject property is zoned Agriculture/Forest.

5. The existing uses of the property are grazing and natural mineral resource extraction.

6. The subject property is designated “Rural” on the Comprehensive Plan Land Use Map.
The Comprehensive Plan states, “This area should be protected from conversion to mgre
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concentrated residential, commercial, or industrial development; however, sites within
this area may be sultable for consideration for further low-density residential
development.”

7. The surrounding properties are currently zoned Agriculture/Forest (A/F).
8. The surrounding property uses are agriculture, grazing, timber, and residential.

9. In accordance with the Latah County Land Use Ordinance §3.01.02(7), mineral resource
development, subject to Section 4.03, is a conditionally permitted use in the
Agriculture/Forest (A/F) Zone.

10. The applicant proposes to increase hours of operation, requesting that general operations
be allowed seven days a week from 6:00 a.m. to 6:00 p.m.

11. The applicant proposes to delete Condition Six (6) from the Board of Latah County
Commissioners . (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “No more than 75,000 tons of rock shall be
blasted, crushed or removed from the site.”

12. The applicant proposes to delete -Condition Seven (7) from the Board of Latah County
Commissioners (BOCC) Findings of Fact, Conclusions of Law, and Decision for
Conditional Use Permit 653. This states, “No more than 60 loads or 870 tons, whichever
is greater, shall be hauled from the site during any week, excepting during any state of
emergency duly declared by the appropriate jurisdiction, wherein the use or removal of
the rock is necessary to protect Jife and property. The applicant shall maintain records of
loads and tonnages in order to allow County staff to verify compliance with this
condition.”

13. According to Condition Six (6) of CUP 653, “No more than 75,000 tons of rock shall be
blasted, crushed, or removed from the site.” The applicant testified that 60,000 tons of
rock have been blasted and crushed to-date.

14. The applicant, George Lisher, testified that he would like to extend his hours of operation
as the North Latah County Highway District (NLCHD) starts to take rock out early at 6
a.m. and if they decide to put rock on Flannigan Creek Road at that time they have to go
to another pit fourteen (14) miles away.

15. A representative of the North Latah Highway District (NLCHD) testified that the
proposed start time of 6 a.m. would not be a disadvantage to the NLCHD as that is when
they do most of their hauling. He also testified that there are no other gravel pits within
the vicinity of the Lisher pit and that the further the NLCHD has to travel to get gravel
the more fuel they burn.

16. There was testimony that the conditions were set forth in Conditional Use Permit 653
(CUP 653) to protect the health and safety of the public.
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17. Testimony was given that the current conditions set on CUP 635 are effective at making
the gravel operation have less impact on the neighboring properties.

18. Neighboring property owners testified that an increase in the hours of operation would
lead to increased noise related to truck mufflers and scraping and dumpmg, for
neighboring property owners.

19. Neighbors testified that an increase in operations will lead to a substantial increase in
road traffic, which could possibly worsen the condition of Flannigan Creek Road.

20. The Commission discussed that the conditions imposed by CUP 653 were reasonable
and, in large measure, addressed legitimate concerns raised during the hearing by
surrounding property owners. The Commission also remarked that the applicant will be
back to request an extension of CUP 653°s May 2010 expiration date and that would be a
more appropriate occasion to revisit a change in the hours of operation and possible
changes to conditions #6 and #7.

Based on the above findings of fact, the Zoning Commission enters the following:

BASED UPON THE FOREGOING FINDINGS, THE ZONING COMMISSION OF
LATAH COUNTY HEREBY MAKES THE FOLLOWING:

II. CONCLUSIONS OF LAW

1. The Zoning Commission has reviewed the application and concludes that the use, as
conditioned under CUP #653, is not detrimental to the health or safety of those in the
surrounding area and will not adversely affect permitted uses or the enjoyment of such
uses in that zone to any greater extent than a permitted use in that zone.
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